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OPINION

Pfizer, Inc. isamanufacturer and seller of pharmaceutical drugs and other products.* Itis
a Delaware corporation licensed to do business in Tennessee with a warehouse and distribution
center in Memphis, Tennessee. The Memphis facility was used to distribute pharmaceuticals and
other products to a variety of customersin Tennessee, including McKesson Corporation and other
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wholesal e sellersof pharmaceuti calslocated in Tennessee, such asBindley Western Corporation and
Amerisource Corporation.

Some of Pfizer's customers in Tennessee were retailers, others of its customers, like
McKesson, were wholesalers.? Pfizer paid the additional tax on salesto “retailers’ in Tennesseg,
as it deemed such sales “wholesale sales’; it did not, however, pay the additiona tax on sales to
other wholesalers, such as McKesson.

In December of 2000, the Tennessee Department of Revenue conducted a routine audit of
salesfrom Pfizer'sMemphisfacility for the period of April 1, 1995, through March 31, 2000. From
thisaudit the Department of Revenue concluded that Pfizer had made significant wholesale salesto
McKesson for whichit had not paid the additional businesstax pursuant to Tenn. Code Ann. § 67-4-
709(b)(2)(B). The State categorized sales from Pfizer to McKesson as “wholesale sales’ pursuant
to Tenn. Code Ann. § 67-4-709(b)(2)(B), and assessed the additional businesstax in the amount of
$2,275,523.00. In addition, the State charged interest in the amount of $651,393.08, and a
delinquency fee in the amount of $568,883.00, for atotal assessment of $3,495,799.08.

The Department of Revenue filed the Notice of Assessment upon Pfizer, following which
Pfizer filed this action challenging the assessment, interest, and penalty. The State and Pfizer each
filed motionsfor summary judgment concerning the coreissue, whether Pfizer’ ssalesto McKesson
qualified as“wholesale sales’ asthat term is defined in the statue. The Chancery Court granted the
State’ s motion and denied Pfizer’s motion for summary judgment. Pfizer appeals. The sole issue
before this court iswhether Pfizer’ s salesto M cKesson are subject to the additional businesstax as
“wholesale sales’ pursuant to Tenn. Code Ann. 8§ 67-4-709(b)(2)(B).

STANDARD OF REVIEW

No genuinematerial factual disputesare presented. Theissue presented hingeson the proper
interpretation of Tennessee statutes and their application to the facts of this case. Issuesinvolving
the construction of statutes and their application to factsinvolve questions of law. Memphis Publ’ g
Co. v. Cherokee Children & Family Servs,, Inc., 87 S\W.3d 67, 74 (Tenn. 2002); Waller v. Bryan,
16 SW.3d 770, 773 (Tenn. Ct. App. 1999). Therefore, thetrial court’ sresolution of theseissuesis
not entitled to Tenn. R. App. P. 13(d)’ s presumption of correctness on appea. We will review the
issues de novo and reach our own independent conclusions regarding them. King v. Pope, 91
S.W.3d 314, 318 (Tenn. 2002).

The primary rule of statutory constructionis"to ascertain and give effect to theintention and
purpose of the legislature." Carson Creek Vacation Resorts, Inc. v. Dep’'t of Revenue, 865 S.w.2d
1, 2 (Tenn. 1993); McGee V. Best, 106 S.W.3d 48, 64 (Tenn. Ct. App. 2002). Our duty isto seek a
reasonabl e construction “in light of the purposes, objectives, and spirit of the statute based on good

2M cKesson is awholesaler of pharmaceutical products and one of the world’ s largest suppliers of healthcare
related products and services.
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sound reasoning.” Scott v. Ashland Healthcare Ctr., Inc., 49 SW.3d 281, 286 (Tenn. 2001), citing
Satev. Turner, 913 SW.2d 158, 160 (Tenn. 1995). To determine legidative intent, we must ook
to the natural and ordinary meaning of the language in the statute. We must also examine any
provisionwithin the context of theentirestatuteandin light of itsover-arching purposeand thegoal s
itserves. Satev. Flemming, 19 S\W.3d 195, 197 (Tenn. 2000); T.R. MillsContractors, Inc. v. WRH
Enters., LLC, 93 SW.3d 861, 867 (Tenn. Ct. App. 2002). The statute should be read "without any
forced or subtle construction which would extend or limit itsmeaning.” Nat’'| Gas Distrib., Inc. v.
Sate, 804 S.W.2d 66, 67 (Tenn. 1991).

We areto "give effect to every word, phrase, clause and sentence of the act in order to carry
out the legidlative intent.” Tidwell v. Collins, 522 SW.2d 674, 676-77 (Tenn. 1975); In re Estate
of Dobbins, 987 S.W.2d 30, 34 (Tenn. Ct. App. 1998). Wemust also presumethe General Assembly
selected their words deliberately, Tenn. Manufactured Hous. Assn. v. Metro. Gov't.,, 798 SW.2d
254, 257 (Tenn. Ct. App. 1990), and the use of their words conveys someintent and carries meaning
and purpose. Tennessee Growers, Inc. v. King, 682 S.W.2d 203, 205 (Tenn. 1984); Clark v. Crow,
37 SW.3d 919, 922 (Tenn. Ct. App. 2000).

Courts ascertain astatute's purpose from the plain and ordinary meaning of itslanguage. See
Westland West Cmty. Ass'n v. Knox County, 948 S.W.2d 281, 283 (Tenn. 1997); Riggs v. Burson,
941 SW.2d 44, 54 (Tenn. 1997). We are to give effect to unambiguous statutes. See Spencer V.
Towson Moving & Sorage, Inc., 922 SW.2d 508, 510 (Tenn. 1996). Therefore, thereisno room
for construction when the language of a statute is clear. See Pursell v. First Am. Nat'l Bank, 937
S.W.2d 838, 842 (Tenn.1996); Anderson v. Outland, 360 SW.2d 44, 47 (Tenn. 1962). Therefore,
when the words of a statute clearly mean one thing, the courts cannot give them another meaning
under the guise of construing them. See Henry v. White, 194 Tenn. 192, 198, 250 SW.2d 70, 72
(1952); Sateexrel. Barksdalev. Wilson, 194 Tenn. 140, 144-45, 250 S.\W.2d 49, 51 (1952); Mathes
v. Sate, 173 Tenn. 511, 516, 121 S.W.2d 548, 550 (1938).

ANALYSIS

Pfizer is subject to the minimum business tax under Tenn. Code Ann. 8 67-4-709(a). The
issueiswhether Pfizer is also subject to the additional rates of tax imposed pursuant to Tenn. Code
Ann. 8§ 67-4-709(b).

Additional taxes under this particular scheme are based upon the statutory classification of
the business in question. Pfizer, as a seller of pharmaceuticals falls under Classification 2. See
Tenn. Code Ann. 8 67-4-708(2)(D) (listing those engaged in the business of making sales of
prescription drugs and patent medicines asfalling under Classification 2). Accordingly, in addition
to the minimum business tax, those in Classification 2 must pay “[o]ne tenth (1/10) of one percent



(1%) of all the retail sales of the business; and [o]ne fortieth (1/40) of one percent (1%) of al the
wholesale sales of the business.”* Tenn. Code Ann. § 67-4-709(b)(2)(A),(B).

In assessing taxes against Pfizer, the State contended the sales from Pfizer to McKesson
constituted “wholesalesales.” Pfizer had not paid thistax on salesto McKesson, believing the sales
to McKesson were not “wholesale sales’” because wholesale sales are defined as sales by a
wholesaler to aretailer, and McKesson was not aretailer.

The statute provides that “wholesale sale” or “sale at wholesale” pertains to “the sae of
tangible personal property or servicesrendered in theregular course of businessto alicensed retailer
for resale, lease or rental astangible personal property in theretailer’ sregular course of businessto
auser or consumer.” Tenn. Code Ann. § 67-4-702(a)(19).

The statute further providesthat a“retailer” is one* engaged in the business of making sales
at retail. . ..” Tenn. Code Ann. § 67-4-702(a)(10).> The statute defines “retail sales’ or “sales at
retail” as*“asale of tangible persona property or services rendered to a consumer or to any person
for any purpose other than for resale. . . ; provided, that salesfor resale must bein strict compliance
with rules and regulations.” Tenn. Code Ann. § 67-4-702(a)(11).°

The Stateinsiststhe legislature intended for all salesto be subject to the additional business
tax, and there will always be two business taxes under Tenn. Code Ann. 8§ 67-4-709: the $15
minimum business tax pursuant to 8§ 67-4-709(a) plus an additional tax pursuant to 8 67-4-709(b).
Based upon this premise that there will always be the two taxes, the State contends Pfizer’ ssalesto
McKesson constituted “wholesale sales’; making Pfizer subject to the additional tax in 8§ 67-4-
709(b)(2)(B).

The problem with this argument lies in the statutory definition of “wholesale sales.” To
constitute a“wholesale sale” the sale had to be to aretailer who in turn would sell to the consumer.
Pfizer, however, sold the pharmaceuticals to McKesson, which in turn sold them to aretailer, who

3These rates reflect the rates that existed from 1995-2000, the tax years at issue in this dispute. This citation
isalso the cite to the code section that existed in 1995-2000. The citation for the current statuteis also Tenn. Code Ann.
867-4-709(b)(2), but the rates have changed. The rates are presently “[t]hree-twentieths of one percent (3/20 of 1%) of
all the retail sales of the business; and [t]hree-eightieths of on percent (3/80 of 1%) of all the wholesale sales of the
business; . ... The applicable tax rates are not at issue in this case; we use the ones that were applicable from 1995-
2000.

4This isthe citation that existed for this statute in 1995-2000, the tax years at issue in thiscase. Currently, this
same statute is found at Tenn. Code Ann 867-4-702(a)(22).

5Thisisthe citation that existed for this statutein 1995-2000. Currently, this same statute can befound at Tenn.
Code Ann. 867-4-702(a)(15).

6Thisisthe citation that existed for this statutein 1995-2000. Currently, this same statute can befound at Tenn.
Code Ann. 867-4-702(a)(14).
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in turn sold them to a consumer. Consequently, McKesson's sales to retailers were “wholesale
sales,” asdefined by Tenn. Code Ann. 8 67-4-702(a)(19); thus, Pfizer’ s sale to McK esson was one
step removed from being subject to the additional tax.

Statutesimposing atax areto be construed strictly against the government. Prodigy Services
Corp., Inc. v. Johnson, 125 SW.3d 413, 416 (Tenn. Ct. App. 2003)(citing SunTrust Bank v.
Johnson, 46 SW.3d 216 (Tenn. Ct. App. 2000). Moreover tax statutes “will not be extended by
implication beyond the clear import of the language used, nor will their operation be enlarged so as
to embrace matters [or persons] not specifically named or pointed out.” Prodigy at 416 (quoting
Nat’'| Gas Distribs. v. State, 804 SW.2d 66, 67 (Tenn. 1991)). “Where there is doubt as to the
meaning of a taxing statute, the doubt must be resolved in favor of the taxpayer.” Commercial
Sandards Ins. Co. v. Hixson, 133 S.\W.2d 493, 494 (Tenn. 1939).

To subscribeto the State’ s contention, we would have to extend by implication the language
used in Tenn. Code Ann. 88 67-4-702 and 709, and we are not permitted to do so. Considering the
statutory language at issue, we fail to see how Pfizer’s sales to wholesalers such as McKesson fall
within the statutory definition of “wholesale sales” when the definition of such a sale expressly
requires the sale be to aretailer.

The judgment of thetrial court isreversed and this matter is remanded to the trial court for
entry of ajudgment consistent with this opinion. Costs of appeal are assessed against the State of
Tennessee, Department of Revenue.

FRANK G. CLEMENT, JR., JUDGE



